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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

BRION JAMES KYSAR,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47247-2019
BOISE COUNTY NO. CR08-18-1751

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Brion Kysar pied guilty to possession of methamphetamine with the intent to deliver. He
asserts that the district court abused its discretion by sentencing him to a unified term of nine
years, with three years fixed, in light of the mitigating factors that exist in his case.

Statement of the Facts & Course of Proceedings
The State filed a seven-count complaint alleging that Mr. Kysar committed the crimes of
trafficking methamphetamine, destruction of evidence, possession of marijuana, and possession
of drug paraphernalia, and with infractions including driving without privileges, fictitious
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display, and operating a vehicle without a registration. (R., pp.8-11.) Mr. Kysar waived his right
to a preliminary hearing, was bound over into the district court, and an information was filed
charging him with the above offenses. (R., pp.28-39.)
Pursuant to an agreement with the State, Mr. Kysar pled guilty to possession of
methamphetamine with the intent to deliver, as alleged in an amended information, and he
agreed to request no less than a unified term of five years, with two years fixed; in exchange, the
State dismissed the remaining charges and agreed to request no more than a unified term of nine
years, with three years fixed, to run concurrently with a sentence to be imposed in a separate Ada
County case. 1 (R., pp.106-18; Tr. 5/17/19, p.6, L.6-p.22, L.18.) During the sentencing hearing,
the State asked the district court to impose a unified term of nine years, with three years fixed
(Tr. 6/21/19, p.39, Ls.4-5), while counsel for Mr. Kysar asked the court to impose a unified term
of six years, with two years fixed (Tr. 6/21/19, p.44, Ls.19-22). The district court followed the
State's recommendation and sentenced Ms. Kysar to a unified term of nine years, with three
years fixed, to run concurrently with the sentence imposed in the Ada County case. (R., pp.12629; Tr. 6/21/19, p.50, Ls.23-25; p.52, Ls.21-25.) Mr. Kysar filed a timely Notice of Appeal.
(R., pp.132-35.)

ISSUE
Did the district court abuse its discretion when it imposed upon Mr. Kysar a unified term of nine
years, with three years fixed, in light of the mitigating factors that exist in his case?
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Prior to entering into the plea agreement, Mr. Kysar filed a motion to suppress which the
district court denied. (R., pp.55-67, 70-79, 82-103.) Mr. Kysar did not preserve his right to
challenge the denial of his motion to suppress through his plea agreement with the State.
(R., pp.106-18; Tr. 5/17/19, p.6, L.6 - p.22, L.18.) Therefore, Mr. Kysar does not raise a claim
related to the denial of his suppression motion in this appeal. See State v. Olin, 153 Idaho 891,
895 (Ct. App. 2012) (citations omitted).
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Upon Mr. Kysar A Unified Term Of
Nine Years, With Three Years Fixed, In Light Of The Mitigating Factors That Exist In His Case
Mr. Kysar asserts that, given any view of the facts, his unified sentence of nine years,
with three years fixed, is excessive.

Where a defendant contends that the sentencing court

imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record considering the nature of the offense, the character of the offender, and the
protection of the public interest. The governing criteria or objectives of criminal punishment are:
(1) protection of society; (2) deterrence of the individual and the public generally; (3) the
possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.
When he was
over by law enforcement.

Brion Kysar was with his father when their vehicle was pulled
(PSI, p. 8. )2

The subsequent investigation resulted in his father

spending ten years in prison for trafficking in methamphetamine. (PSI, pp.8-9.) Mr. Kysar said
this experience "killed us," and he dropped out of school to support his mother. 3 (PSI, p.9.)
Anita Kysar, Mr. Kysar's mother, expressed her support for her son, noting that he is an
intelligent person who happened to be born into a dysfunctional environment of drug and alcohol
addiction, to a father who took young Brion with him while trafficking methamphetamine. (PSI,
p.9.) Ms. Kysar expressed guilt for not leaving Mr. Kysar's father earlier, and she wants her son
to get the treatment that he needs. (PSI, p.9.)
Mr. Kysar has struggled with alcohol, marijuana, and methamphetamine, since he was a
teenager. (PSI., p.14.) He recognizes that he has lost relationships and property due to his
2

Citations to the Presentence Investigation Report and its attached documents use the
designation "PSI," and include the page numbers from the 95-page electronic file containing
those documents.
3
Mr. Kysar was himself convicted of misdemeanor possession of a controlled substances and
possession of drug paraphernalia, and he was placed on probation. (PSI, pp.4, 8.)
3

addictions, and that his use of alcohol and controlled substances have contributed to his legal and
health problems. (PSI, p.14.) Mr. Kysar admits that he is an addict who needs treatment. (PSI,
pp.15-16.) Looking back on his crimes, Mr. Kysar expressed that "he feels 'remorse for the
mistakes I've made. Both to my health & my freedom.'" (PSI, p.4.)
Idaho courts recognize that substance abuse and the willingness to seek treatment,
coupled with the support of family, are mitigating factors that should counsel a district court to
impose a less severe sentence. See State v. Nice, 103 Idaho 89 (1982); State v. Shideler, 103
Idaho 593 (1982). In light of the mitigating factors present in his case, Mr. Kysar asserts that the
district court abused its discretion by imposing an excessive sentence.

CONCLUSION
Mr. Kysar respectfully requests that this Court reduce his sentence to a unified term of six
years, with two years fixed, as he requested during his sentencing hearing, or for any other relief
this Court deems appropriate.
DATED this 10th day of March, 2020.

/ s/ Jason C. Pintler
JASON C. PINTLER
Deputy State Appellate Public Defender
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copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov
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Administrative Assistant
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